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APPENDIX A

THE AUSTRALIAN AVIATION CONFIDENTIAL REPORTING SCHEME

1. BACKGROUND

1.1 Annex 13 Recommendation 8.2 recommends States establish a voluntary incident
reporting scheme that supplements mandatory accident and incident reporting. From 1988 Australia met
this Recommendation through the Confidential Aviation Incident Reporting (CAIR) scheme. However,
CAIR was based on an administrative guarantee of confidentiality only. In response to Annex 13
Standard 8.3, which requires supplementary reporting schemes to be non-punitive with a system of
protection for the source of submitted information, Australia recently introduced the Air Navigation
(Confidential Reporting) Regulations 2006 (ANCR Regulations). These regulations create the REPCON
(short for Report Confidentially) scheme. REPCON is distinguished from CAIR through its legislative
guarantee of confidentiality and protections from punitive use for the information contained in a
REPCON report.

2. THE AUSTRALIAN REPCON SYSTEM

2.1 REPCON provides a scheme for the confidential reporting of aviation safety concerns. Its
aim is to identify and counter unsafe procedures, practices or conditions in order to prevent or lessen the
likelihood of aviation accidents and incidents. The ANCR Regulations allow the ATSB to achieve this
objective through issuing information briefs and alert bulletins. Information from a brief or an alert can be
used by the industry to change operational practices, or by the regulator to make changes in the regulatory
system or introduce additional education campaigns or surveillance.

2.2 The ANCR Regulations require confidentiality for the reporter, an integral element of the
scheme necessary to encourage industry participation without fear of reprisal. The Regulations also
protect any person referred to in a report, the aim of which is to guarantee that the scheme is directed
towards providing information to the industry to address broad safety issues rather than punitive measures
being directed at individuals. REPCON reports cannot be admitted as evidence in a court or tribunal, or
relied upon for making an administrative decision or taking disciplinary action against a person.
Information from a report that is inappropriately admitted as evidence in a court or tribunal may result in
a negative impact on the scheme as a result of declining support in the aviation community. Parties
involved in court or tribunal proceedings must gather their own evidence separately from the REPCON
scheme. There are two exceptions to the prohibition on the use of report material in court proceedings:

a) proceedings in relation to a person who intentionally provides false or misleading
information — the aim of which is to deter vexatious reporters from abusing the
scheme; and

b) where a Reportable Safety Concern has resulted in administrative or disciplinary
action — the contents of the report being admissible in court should the reporter or
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person hamed in a report seek to appeal against that action on the basis of misuse of
information in a REPCON report.
2.3 It is recognised that some reports about aviation safety concerns may have implications

outside of aviation safety reporting and therefore should be brought to the attention of the appropriate
agencies. The ANCR Regulations therefore acknowledge the need to exclude certain matters from the
operation of the regulations, those being where there is a serious or imminent threat to a person’s health
or safety, acts of unlawful interference, industrial relations issues, and conduct that is punishable by a
maximum penalty of more than two years imprisonment (hereafter referred to as a serious offence). In
these circumstances, the ATSB recommends the reporter go directly to the responsible body, for example,
the police or a regulatory authority. When a report concerns a serious offence, a matter which is
specifically excluded from the scheme, the Regulations permit the ATSB to disclose personal information
given by the reporter for the purpose of investigating the offence, but such disclosure is not mandated.
When making the decision to disclose personal information, the primary concern is to protect the scheme,
being aware that maintaining the industry’s trust in the scheme is vital to ensuring that the industry
continues to use it.

24 The REPCON scheme is not a substitute for the mandatory accident and incident

reporting scheme contained in the Transport Safety Investigation Act 2003. Reporters are not excused
from their mandatory reporting requirements in the open reporting system.
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APPENDIX B
THE INSPECTOR OF TRANSPORT SECURITY ACT
1. Australia has created the office of the Inspector of Transport Security (the Inspector)

through the instrument of the Inspector of Transport Security Act 2006 (ITS Act). The Inspector conducts
independent and impartial inquiries into Australia’s transport security arrangements. The Inspector is not
responsible for regulating transport security in Australia — that role falls to the Office of Transport
Security in the Australian Government Department of Transport and Regional Services and to various
Australian States and Territories — nor is it a law enforcement agency. It is the security equivalent to the
safety investigator. The legislative framework to support the role of the Inspector of Transport Security
follows the same no-blame confidentiality principles that underpin safety investigation, and include:

a) the independence of the Inspector;

b) the no-blame nature of the Inspector’s inquiries, where, except for coronial inquiries,
the Inspector, employees or third parties involved in an inquiry cannot be compelled
to provide evidence in any proceedings;

c) protection of information collected as part of the inquiry, where all information
gathered in the course of an inquiry is exempt from freedom of information
legislation. Further, information provided to the Inspector in the course of an inquiry
is protected from release; and

d) the recognition that the work of other investigative agencies should not be interfered
with by inquiries undertaken by the Inspector.

2. The ITS Act does not contain any coercive information gathering powers, but, as
described above, it does contain strong protections for evidence gathered by the Inspector. The ITS Act
also contains a special regime for the protection of information supplied by the safety investigator — the
Australian Transport Safety Bureau (ATSB). The ITS Act enables the Executive Director of the ATSB to
release confidential information to the Inspector. However, the Executive Director is not required to
provide the information. Further, before deciding to release the information the Executive Director must
be satisfied that the public interest in the disclosure to the Inspector is outweighed by any adverse impact
on an investigation being conducted by the Executive Director. The Inspector may also use disclosed
safety information in an inquiry or in a report, however such usage with or without subsequent disclosure
is bound by strict criteria for release and restrictions on what may be released.

3. Confidential information received in the course of a safety investigation and released to
the Inspector by the Executive Director, may be disclosed by the Inspector for civil proceedings as a
result of a court order, where:

a) the court is satisfied that the administration of justice outweighs the impact that
release will have on any current or future inquiry; and

b) the responsible Australian Government Minister has issued a certificate stating that
disclosure will not interfere with any safety or security investigation.
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4. The same considerations apply to disclosure for criminal proceedings, with the added
criteria that the alleged criminal offence is a serious offence and that disclosure is necessary to establish
proof of handling of evidence during the safety investigative phase. But the overriding consideration is
that the safety information is only disclosed to the Inspector by the Executive Director after the Executive
Director has determined that the public interest is served by disclosing that information to the Inspector
and that the public interest outweighs any adverse affect on any current or future investigation conducted
by the Executive Director.

— END —



