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SOMMAIRE

(Faute de ressources, seuls le sommaire et I’appendice ont été traduits.)

La présente note de travail vise a poursuivre les débats tenus a la réunion
DGP-WG/11 sur la communication des événements concernant des
marchandises dangereuses (DGP/23-WP/3, § 3.2.45). Elle propose d’ajouter
au Supplément de nouveaux éléments indicatifs sur la mise en place de
programmes de divulgation volontaire des non-conformités constatées a
I’interne, et de supprimer les nouvelles prescriptions sur la communication des
événements concernant des marchandises dangereuses convenues a la réunion
DGP-WG/11 (DGP/23-WP/3, § 3.2.45).

Suite & donner par le DGP : Le DGP est invité a envisager d’utiliser le texte
de I’Appendice A a la présente note comme point de départ pour donner aux
Etats des éléments indicatifs sur les programmes de divulgation volontaire a
I’intention des exploitants. Le DGP est invité aussi a envisager de supprimer
les prescriptions convenues en principe a la réunion DGP-WG/11 sur la
communication des événements concernant des marchandises dangereuses
(Appendice B).

1. INTRODUCTION
1.1 At the DGP Working Group of the Whole Meeting in Abu Dhabi (DGP-WG/10, 7 to

11 November 2010), there was considerable discussion and support for requiring air carriers to disclose
when they are in violation of certain requirements under Part 7 of the Technical Instructions. Policies to
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encourage disclosure of non-compliance are in the interest of safety and consistent with safety
management system principles. Proposals that reflect this intent should therefore be encouraged.

1.2 At the same time, the DGP is urged to consider the unique implications in requiring
operators to report on their own non-compliance. The implications are distinct from requiring an operator
to report to States when shipments are offered in non-compliance. In these instances, States retain their
prerogative to utilize all available enforcement tools on these non-compliant shippers. One of these tools
can be a voluntary disclosure programme. To maintain this approach, DGP/23—WP/33 proposes that
misdeclared dangerous goods whose noncompliance was ascertainable upon acceptance need not be
reported to State authorities. This carve out allows for voluntary disclosure programmes while not
restricting a State’s prerogative to address non-compliance.

13 As noted at DGP-WG/11 (DGP/23-WP/3, paragraph 3.2.45 refers), instances of
noncompliance, “may be indicative of a systemic weakness in an operator’s procedures which, if allowed
to continue uncorrected, or if repeated in different, but likely circumstances, would create a hazard.”
Therefore, when an operator is required to report (or voluntarily reports) on their own noncompliance,
such disclosures should trigger actions by both the operator and the State. SMS principles would suggest
the need for a compressive fix to address the problems underlying the non-compliance by the operator.
The State would then engage the operator to submit a proposed mitigation plan for review as well as
conduct oversight to ensure the plan is being both successfully implemented and yielding the intended
outcomes. In the absence of an acceptable and completed mitigation plan, States should be able to
respond to the non-compliance as if the non-compliance were found as a part of State oversight.

14 The DGP is also encouraged to consider and clarify who would be entitled to receive the
disclosure proposed at DGP-WG/11-WP/55 (DGP/23-WP/3, paragraph 3.2.45). In particulate, whether it
should be the State of the Operator, the State where non-compliance was observed, the State where non-
compliance was caused, and/or the State(s) of Origin and Departure.

15 Aside from technical issues discussed above, the DGP is also encouraged to consider
placing provisions of this nature as guidance in the Supplement to the Technical Instructions. This
approach would be consistent with the Technical Instruction’s role of prescribing safety standards for
regulated entities to meet. When noncompliance with a safety standard is discovered, it is the purview of
the States to respond in a manner consistent with their applicable laws and civil aviation administration
(CAA) policies. This principle originates from Chapter 11 (Section 11.1) of Annex 18 — The Safe
Transport of Dangerous Goods by Air which states:

11.1 Inspection systems

Each Contracting State shall establish inspection, surveillance and enforcement procedures with a
view to achieving compliance with its dangerous goods regulations.

1.6 To provide an example of a State-specific programme on operator disclosure of non-
compliance, Appendix C to this working paper contains FAA’s Advisory Circular 121-37. This
programme has been effective since 2006 and has been well received by operators and FAA alike. The
most common instances of non-compliance have been related to NOTOC violations. The DGP should
note that under this policy, disclosure is voluntary.
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APPENDICE A

PROPOSITION D’AMENDEMENT DU SUPPLEMENT

AUX INSTRUCTIONS TECHNIQUES

Partie S-7

RESPONSABILITES DE L'ETAT

RENSEIGNEMENTS SUPPLEMENTAIRES

RELATIFS A LA PARTIE 7
DES INSTRUCTIONS TECHNIQUES

Chapitre 6

MISE EN APPLICATION

6.3 _Programmes de divulgation volontaire des non-conformités constatées a l'interne

(VSDP — Voluntary Self Disclosure Programs)

6.3.1 Les Etats pourraient juger bon d'instituer des programmes VSDP afin de mettre en évidence les carences

systémiques qu’on retrouve chez les exploitants, permettre aux exploitants de concentrer les ressources sur la correction

des causes de non-conformité et, en définitive, promouvoir et renforcer la sécurité. Comme incitatif a l'utilisation de ces

outils, les Etats permettraient un allegement d’une partie ou de I'ensemble des mesures punitives si les obligations sont

remplies comme suite & la divulgation initiale. Les Etats devraient indiquer clairement quelles prescriptions réglementaires

sont applicables a leur VSDP.

6.3.2 Les Etats devraient veiller & ce que leurs VSDP concernant les marchandises dangereuses soient diiment

intégrés aux autres fonctions de supervision de leur CAA et a leurs programmes de divulgation déja en place.

6.3.3 Un VSDP devrait comprendre les éléments suivants :

Elément

Rapport _circonstancié de la

Renseignements a inclure

Transporteur_aérien, escale(s), regle(s) dont on soupconne linfraction, aéronef,

non-conformité

Description des interventions

personnel et marchandises dangereuses concernés, et date(s)/heure de la

non-conformité

Moment ou les interventions immédiates ont été faites

immédiates

Analyse

Correction

globale

(plan

Description des interventions _immédiates exposant les premiéres mesures

prises en vue de mettre fin a l'infraction apparente
Représentant de I'entreprise _chargé des interventions immédiates (nom,

fonction et coordonnées)
Analyse étayée par des pieces justificatives des causes de la non-conformité,

de la maniére dont elle a été constatée et de 'ampleur présumée du probleme
Raisons expliguant pourquoi l'infraction apparente a été commise par

inadvertance
Mesures et interventions correctives proposées par I'exploitant pour empécher
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Elément Renseignements a inclure
d’atténuation) que se reproduise l'infraction apparente

— La personne ou le service chargé de la mise en ceuvre de chague mesure
corrective devrait étre indigué ainsi que le délai accordé

— Exemples des types de questions sur lesquelles devrait porter une correction
globale :

— Est-ce _que linfraction apparente concerne des équipements, des
installations ou des personnes autres que ceux qui étaient visés dans la
notification initiale et par les interventions immédiates.

— Est-il _nécessaire _de modifier _des procédures ou d'apporter des
changements organisationnels ?

— Comment déterminera-t-on si les éventuels changements procéduraux ou
organisationnels sont efficaces ?

— Quelles procédures seront mises au point pour faire en sorte que le
domaine touché fasse I'objet d’'un examen périodigue dans I'avenir afin
que les aspects problématiques puissent étre détectés avant qu'une
infraction ne se produise ?

— Qui sera chargé d’effectuer ces examens périodigues ?

— A quelle personne de [l'organisation les résultats de ces examens
périodigues seront-ils communigués et comment seront-ils documentés ?

— Quel représentant de I'exploitant est chargé de la correction globale ?

6.3.4 Il incombe aux Etats de veiller & ce que les corrections globales proposés remédient adéquatement aux causes
a l'origine des non-conformités. Une fois ce plan approuvé, les Etats doivent assurer une supervision. Les Etats devraient
indiguer clairement dans leurs VSDP_que si les corrections ou leur mise en ceuvre sont inadéguates les exploitants feront
I'objet de mesures d’application de la loi comme si la non-conformité avait été découverte dans le cadre d’'une inspection.
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APPENDICE B

SUPPRESSION DE LA PROPOSITION D’AMENDEMENT DES INSTRUCTIONS
TECHNIQUES CONVENUE EN PRINCIPE A LA REUNION DGP-WG/11
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APPENDIX C

Q Advisory

ULS. Dapartment
of Transportation

Federal Aviaion Circular

Subject: VOLUNTARY DISCLOSURE Date: 01/31/06 AC No: 121-37
REPORTING PROGRAM - HAZARDOUS Initiated by: ADG-1  Change:
MATERIALS

1. Purpose.

a. Holders of certificates under 14 CFR parts 119 and 125 and foreign air carriers issued
operations specifications under 14 CFR part 129 (operators, you, your) who accept hazardous
materials (HAZMAT) for transport by air may voluntarily disclose to the Federal Aviation
Administration (FAA, we, us) violations of certain hazardous materials regulations (HMR)
under the voluntary disclosure reporting program. This Advisory Circular (AC) provides
guidance for you when reporting to FAA instances of noncompliance through this voluntary
disclosure reporting program.

b. You are encouraged, but not required, to develop internal evaluation programs that
monitor your compliance with the HMR and your policies and procedures so that you achieve a
high-level of safety and security. However, you may voluntarily disclose certain apparent
violations following the guidance contained in this AC, even though you have not established
an internal evaluation program.

2. What Violations This AC May Cover.

The voluntary disclosure reporting program discussed in this AC applies to violations of 49 CFR
part 175, which cover certain HAZMAT reporting, training, acceptance, loading, unloading,
handling and stowage requirements. It does not apply to violations of 49 CFR parts 171, 172,
and 173, or to violations of 14 CFR.,

3. Why Do We Need This AC?

We believe that aviation safety is well served by incentives for you to identify and correct your
own instances of noncompliance and to invest your resources in efforts to prevent a recurrence.
Civil penalties under our compliance and enforcement program are considered a means to
promote compliance with the regulations. In addition to the deterrence achieved by the
appropriate use of civil penalties, the public interest is also served by positive incentives to
promote and achieve compliance. Our policy of forgoing civil penalty actions when you detect a
violation, disclose the violation to us, and take prompt corrective action to ensure the violation
does not recur is designed to encourage compliance with the regulations, foster safe operating
practices, and promote the development of internal evaluation programs.
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4. Understanding The Key Terms And Phrases Used In This AC.

a. Evidence - written documentation or reports that support your analysis of the apparent

violation and the resulting elements of the proposed comprehensive fix. Evidence may come
from, among other things:

(1) Reviewing documents or manuals.
(2) Examining equipment,

(3) Observing activities,

(4) Interview data.

b. Appropriate FAA Regional HAZMAT Branch Manager (HAZMAT Branch Manager) —
the HAZMAT Branch Manager in the regional office that holds the operators certificate or, in

the case of a foreign air carrier, the regional office closest to the apparent violation.
(See Appendix II)

¢. Comprehensive Fix - corrective steps and actions to prevent the apparent violation you
voluntarily disclosed under this AC from recurring.

d. Satisfactory Fix - a comprehensive fix that you have completed on schedule to FAA's
satisfaction.

e. Implementation Period - the period of time, after you have initially notified us of the
apparent violation and before the HAZMAT Branch Manager makes a final assessment,

5. How The Voluntary Disclosure Program Works.

a. We believe the open sharing of apparent violations and a cooperative, as well as, an
advisory approach to solving problems will enhance and promote aviation safety. We will issue
you a letter of correction, instead of a civil penalty action, for covered instances of
noncompliance that are voluntarily disclosed to us under the terms of this AC. Once we issue the
letter of correction, the case will be closed. However, we will reopen the case if you fail to
complete the comprehensive fix in accordance with the letter of correction and we may take legal
enforcement action.

b. This voluntary disclosure program consists of seven steps:

(1) You make the initial notification to the HAZMAT Branch Manager of an apparent
violation.

(2) We respond to your initial notification and request your written report.
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(3) You provide a written report to the HAZMAT Branch Manager.

(4) We evaluate your written report

(5) We review the proposed Comprehensive Fix you submitted with the written report
and concur or recommend changes.

(6) You carry out your Comprehensive Fix and conduct a subsequent audit.
(7) The HAZMAT Branch Manager makes a final assessment.

6. You Make The Initial Notification To The HAZMAT Branch Manager Of An Apparent
Violation.

a. The voluntary disclosure reporting program applies only when you discover an apparent
violation and notify the HAZMAT Branch Manager before we learn of the apparent violation.
You must make the initial notification within 24 hours of the discovery of the apparent violation.
(Exception: if we learn of the apparent 49 CFR part 175 violation through an Aviation Safety
Action Program (ASAP) report, as described in AC 120-66, current edition, the operator may
still submit it as described in this AC, provided the initial notification occurs within the time
limit).

b. This notification may be in any form, such as telephonic, fax, e-mail, oral, or written
(See Appendix II for Regional HAZMAT office phone numbers.)

¢. In your notification you should:

(1) Describe the apparent violation, including the duration of time that it remained
undetected, as well as how and when you discovered it.

(2) Verify that noncompliance ceased after you identified it.

(3) Describe the immediate action taken to terminate the conduct that resulted in the
apparent violation and identify the person who was responsible for taking the immediate action.

(4) Verify that you are continuing your ongoing evaluation to identify any systemic
problems and determine the corrective actions necessary (o prevent recurrence.

(5) Identify the person and organization responsible for preparing the comprehensive fix.

(6) Assure us that a detailed written report will be provided to the HAZMAT Branch
Manager within 30 working days.
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7. We Respond To Your Initial Notification And Request Your Written Report.

a. Once you notify the HAZMAT Branch Manager of the violation, we will respond with a
written acknowledgement that we received your initial notification. The written
acknowledgement is sent instead of a letter of investigation.

b. Our written acknowledgement will include a request for your written report, the report
must be prepared as described in paragraph 8 of this AC and Appendix I. The HAZMAT Branch
Manager will open an enforcement investigative report that will be closed out with a letter of
correction, unless the comprehensive fix has not been completed.

8. You Provide A Written Report To The HAZMAT Branch Manager.

a. You must provide a written report to the HAZMAT Branch Manager within
30 working days after the initial notice of the apparent violation. The written report must (see
Appendix [):

(1) List the specific FAA regulations that may have been violated.

(2) Describe the apparent violation, including time it remained undetected, as well as
how and when you detected it.

(3) Describe the immediate action you took to terminate the conduct that resulted in the
apparent violation, including when it was taken, and who took it.

(4) Explain why the apparent violation was inadvertent.

(5) Provide evidence that demonstrates the seriousness of the apparent violation and your
analysis of that evidence.

(6) Describe the proposed comprehensive fix, outlining the planned corrective steps,
and a time schedule for completing the fix. You must identify the company official responsible
for completing the comprehensive fix.

9. We Evaluate Your Written Report.

a. We will evaluate and ensure that the following conditions are met when you report an
apparent violation:

(1} You have notified the HAZMAT Branch Manager of the apparent violation within 24
hours after detecting it and before we have learned of it by other means.

(2) The apparent violation was inadvertent.

(3) The apparent violation does not indicate a lack, or reasonable question of, your
qualification to hold a certificate, or, in the case of a foreign air carrier, operations specifications.
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(4) You took immediate action to terminate the conduct that resulted in the apparent
violation.

(5) You have developed or are developing a comprehensive fix satisfactory to us. The
comprehensive fix includes a follow-up self-audit to ensure that the corrective action taken
prevents a recurrence or noncompliance. This self-audit is in addition to any audits we
conducted.

b. Ordinarily, we will not forgo legal enforcement action if you inform us of the apparent
violation during, or in anticipation of, our investigation/inspection or in association with an
accident or incident.

10. We Review The Proposed Comprehensive Fix You Submitted With The Written
Report And Concur Or Recommend Changes.

We will work with you to ensure that you accomplish the comprehensive fix

a. If the HAZMAT Branch Manager determines that the proposed comprehensive fix is
acceptable, we will issue a letter of correction that includes the dates by which you must
complete the comprehensive fix.

b. After we issue the letter of correction, the case is closed but remains subject to reopening
if you do not complete the agreed-upon actions covered in the comprehensive fix to our
satisfaction.

¢. The HAZMAT Branch Manager has the authority to close the case.
11. You Carry Out Your Comprehensive Fix And Conduct A Subsequent Audit.

a. During the implementation period, we will continue to work with you. We may advise
and assist you in correcting any identified systemic problems. You may change the corrective
action(s) outlined in the comprehensive fix, if we concur with the change. When we concur with
the change to a comprehensive fix, the HAZMAT Branch Manager will prepare an amended
letter of correction that reflects this change.

b. Throughout the implementation period, we will assess and monitor your corrective
efforts and top management's awareness of these efforts. If, during this period, we determine
that the steps you have taken are not those documented in the comprehensive fix, we may rescind
the letter of correction, reopen the Enforcement Investigative Report, and start appropriate legal
enforcement action.

¢. You then finish the agreed-upon comprehensive fix, which includes a self-audit to ensure
that the corrective action taken prevents a recurrence of the noncompliance.
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12. The HAZMAT Branch Manager Makes A Final Assessment.

a. At the conclusion of the implementation period, the HAZMAT Branch Manager makes a
final assessment. If all elements of the comprehensive fix have been adequately accomplished,

we will prepare a follow-up statement confirming the fix is satisfactory. The statement is placed
in the Enforcement Investigative Report.

b. If the same or similar violations are discovered after we finish an Enforcement
Investigative Report, we will not reopen the case unless we determine that you failed to
carry out one or more of the elements of the comprehensive fix that the parties agreed on

13. Dispute Resolution

If a dispute occurs regarding FAA's acceptance of the proposed comprehensive fix ora
modification to the originally accepted comprehensive fix, the HAZMAT Branch Manager or
you may request that the issue be resolved at the next level of management within the FAA. The
next level of management is the Regional Security and Hazardous Materials Division Manager.

14. Applicability of the Freedom of Information Act (FOIA) to Voluntary Disclosure
Records Submitted Under This AC.

FAA will protect records submitted for review under this voluntary disclosure reporting program
to the extent allowed by law.

15. Repeated Violations After You Complete The Comprehensive Fix.

If a repeat violation occurs after you complete the satisfactory fix, the procedures outlined in this
AC may apply to the disclosure of the repeated violation. We will determine whether the
repeated violation will be accepted under this AC in each case, after evaluating the facts and
circumstances surrounding the repeated violation.

16. For More Information, Contact The Regional HAZMAT Branch Manager (see
Appendix IT).

&c O Orronmno

. Osmus
Assistant Administrator, Office of
Security and Hazardous Materials
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APPENDIX I. SAMPLE FORMAT TO BE FOLLOWED WHEN SUBMITTING
THE WRITTEN REPORT AS OUTLINED IN PARAGRAPH 8 OF THIS AC.
This is a suggested format to be used when preparing the written report to the
Appropriate Regional HAZMAT Branch Manager. While an air operator or foreign air

carrier should include at least all the elements specified below, the structure of the written
report can be modified by the air operator or foreign air carrier to fit its particular needs.

A. General
1. Date.
2. Certificate Lype or equivalent,
3. Pertinent air carrier or foreign air carrier number or equivalent.
4. Company name.
5. Company address.
6. Company official filing report.
a. Name.
b. Position.
¢. Telephone number.
B. Description Of Apparent Violation
1. Applicable 49 CFR.
2. Date apparent violation was discovered.
3. Location of discovery.
4. Company official who discovered the apparent violation.

a. Name.
b. Position.
¢. Telephone number,

5. Date and time of initial notification to the Appropriate Regional HAZMAT Branch
Manager.

6. Name of HAZMAT Branch Manager notified.
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7. Company official making notification.
a. Name.

b. Position.
¢. Telephone number.

8. Duration of time apparent violation remained undetected.
a. Hours.

b. Cycles.
c. Days.

C. Summary Of Apparent Violation
The summary should be a brief statement that describes the nature of the apparent

violation and identifies the specific aircraft and hazardous material/substance, and/or
individuals associated with the apparent violation.

D. Immediate Action.
1. When the immediate action was taken.

2. Description of the immediate action. (This description should outline the
immediate steps that were taken to cease the apparent violation.)

3. Company official responsible for the immediate action.
a. Name.
b. Position.
¢. Telephone number.

E. Analysis.

1. Summary of evidence. (This summary should describe the scope of the apparent

violation and explain how it was detected. In addition, conclusions reached regarding

possible or probable systemic deficiencies, i.e., who, what, when, where, why, and
how the noncompliance occurred, should be described.)

2. Reasons why the apparent violation was inadvertent.
3. Supporting documentation. (The evidence associated with the apparent violation

should be attached. This evidence should include a statement regarding how the air
operator or foreign air carrier determined the extent of the apparent violation.)
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F. Comprehensive Fix . The corrective steps and actions proposed by the air operator or
foreign air carrier to prevent the apparent violation from recurring should be listed in this
section, Each corrective step should identify the individual or department responsible for
implementing and completing the corrective step and the time allotted for completion of

each corrective step. Examples of types of questions or issues that a comprehensive fix
should address are as follows:

(1) Whether the apparent violation involves equipment facilities, or individuals
beyond those addressed in the initial notification and for which immediate action was
taken,

(2) Whether procedural or organizational changes are necessary.

(3) How it will be determined whether any procedural or organizational changes are
effective.

(4) What procedures will be developed to ensure that the affected area is periodically
reviewed in the future so that concerns can be identified before a violation occurs?

(5) Who will be responsible for performing periodic reviews?

(6) To whom in the air operator’s and foreign air carrier's organization will the
results of those periodic reviews be reported, and how will they be documented?

G. Responsibility For Monitoring The Implementation Of The Comprehensive Fix.

(1) Name.

(2) Position.

(3) Telephone number.
(4) Signature.

H. FAA Acceptance (To Be Completed By The FAA).

(1) Name.

(2) Position (Regional HAZMAT Branch Manager).
(3) Date.

(4) Office.

(5) Signature.
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APPENDIX II. FAA’s Regional HAZMAT Office Phone Numbers

New England Region
Burlington, MA

PHONE: (781) 238-7705
FAX: (781) 238-7716

Eastern Region

Jamaica, NY

PHONE: (718)553-2596
FAX: (718) 977-6720

Southern Region

Atlanta, GA

PHONE: (404) 305-6831
FAX: (404) 305-6754

Great Lakes Region

Des Plain, IL

PHONE: (847) 294-7414
FAX: (847)294-7816

Central Region

St. Ann, MO

PHONE: (314) 890-4842
FAX: (314) 423-0884

Southwest Region

Ft. Worth, TX

PHONE: (817)222-5720
FAX: (817)222-5990

Western-Pacific Region
Lawndale, CA

PHONE: (310) 725-3701
FAX: (310) 725-6879

Northwest Mountain Region
Renton, WA

PHONE: (425) 227-2706
FAX: (425)227-2706





