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RESUMEN 

Esta nota de estudio tiene por objeto continuar las deliberaciones de la reunión del 
Grupo de trabajo plenario del DGP en Atlantic City (DGP-WG/11, 4 – 8 de abril de 2011) 
con respecto a la aceptación (véase DGP/23-WP/3, párrafo 3.2.43) y las definiciones 
de los términos mercancías peligrosas “no declaradas” y “mal declaradas” (véase 
DGP/23-WP/3, párrafo 3.2.6), ya que se trata de principios de conocimiento presunto. 

Medidas recomendadas al DGP: Se alienta al DGP a examinar más ampliamente las 
obligaciones del explotador como parte del procedimiento de aceptación. Como se 
describe en el párrafo 1.2 de la presente nota, los requisitos parecen estar 
suficientemente enumerados. En consecuencia, pueden eliminarse las disposiciones, 
provisionalmente aceptadas en la DGP/WG-11, acerca de los términos mercancías 
peligrosas “no declaradas” y “mal declaradas” en relación con este asunto. En la 
nota DGP/23-WP/46 se presenta una propuesta con las definiciones y requisitos de 
notificación de las mercancías peligrosas no declaradas y mal declaradas. 

1. INTRODUCTION 

1.1 At the DGP Working Group of the Whole meeting in Atlantic City (DGP-WG/11, 4 to 
8 April 2011) there was considerable discussion and support for proposed amendments related to 
acceptance requirements (DGP/23-WP/3, paragraph 3.2.43 refers) and definitions for the terms 
“undeclared” and “misdeclared” dangerous goods (DGP/23-WP/3, paragraph 3.2.6 refers). The proposal 
to introduce new definitions for the terms “undeclared” and “misdeclared” in particular encouraged panel 
members to consider the burdens imposed upon the operator when dangerous goods are not offered in 
compliance with the Technical Instructions (DGP-WG/11-WP/53, paragraph 1.3 refers). Nothing in this 
paper is intended to alter or in any way address a shipper’s responsibility to offer dangerous goods to air 
carriers in compliance with the Technical Instructions. 
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1.2 Prior to incorporating the proposals referenced above into the Technical Instructions, the 
DGP is invited to consider that operator responsibilities are already enumerated in the Technical 
Instructions.  These responsibilities are necessary and in the interests of transportation safety. There are at 
least two sections of the Technical Instructions that address operator requirements for the acceptance and 
recognition of dangerous goods, regardless of how they are offered. 

1.2.1 Part 7;1, 1.1 of the Technical Instructions reads as follows: 

1.1    CARGO ACCEPTANCE PROCEDURES 
 
 1.1.1    Operators’ acceptance staff must be adequately trained to assist them in identifying and 
detecting dangerous goods presented as general cargo. 
 
 1.1.2    Cargo acceptance staff should seek confirmation from shippers about the contents of any 
item of cargo where there are suspicions that it may contain dangerous goods, with the aim of preventing 
undeclared dangerous goods from being loaded on an aircraft as general cargo. Many innocuous-looking 
items may contain dangerous goods, and a list of general descriptions which, experience has shown, are 
often applied to such items is shown in Chapter 6. 

1.2.2 Part 1;4 (Table 1-4 and Table 1-5) of the Technical Instructions requires that every job 
function receive training in the recognition of undeclared dangerous goods. This is required for operators 
who transport dangerous goods (Table 1-4) and operators who do not accept dangerous goods (Table 1-5). 

1.3 Collectively, the Technical Instructions place a high burden on operators, one that goes 
beyond inspecting formally offered dangerous goods for compliance and consistency. Operators who 
choose not to transport dangerous goods are subject to these provisions in the Technical Instructions, as 
are employees of any operator working exclusively with unregulated cargo.   

1.4 The Technical Instructions and the United States regulations/case law both equate an 
operator’s responsibility in accepting and transporting formally declared dangerous goods with instances 
where the operator “should have known” or “had reason to know” dangerous goods were being offered. 
In other words, an operator would be equally responsible for compliance under the Technical Instructions 
(stowage, loading, inspection for leakage, providing notice to the pilot in command, etc.) in the examples 
below. The only difference would be that the operator would already be in non-compliance if they were to 
accept the shipment in Example 2 (as general cargo or dangerous goods). 

1.4.1 Example 1: UN 1203 (Gasoline) is declared as dangerous goods, and is appropriately 
marked, labeled, documented, and packaged. 

1.4.2 Example 2: A packaged is offered as general cargo. The words “gasoline” or “flammable 
liquid” are written on the package. 

1.5 The principle behind this working paper generally, and paragraph 1.4 specifically is 
referred to in the United States as constructive knowledge. It is synonymous with the idea that an operator 
“should have known” or “had reason to know” dangerous goods were offered. The rationale is twofold.   

1.5.1 First, United States legislation requires air carriers to operate with the highest degree of 
care. That is, air carriers have a responsibility to assure, to the maximum extent possible, the safety and 
well-being of their passengers and crew. This is consistent with common carriers in all modes of 
transportation trusted with the safety of passengers and crew which go beyond non-commercial 
operations.  
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1.5.2 A second and closely related rationale for operators to employ constructive knowledge is 
the high risk inherent in dangerous goods — declared and undeclared. The higher the risk, the higher the 
degree of care that is needed. As the Supreme Court of the United States has stated, when dangerous 
products are involved, “the probability of regulation is so great that anyone who is aware that he is in 
possession of them … must be presumed to be aware of the regulation” 

1.6 For reasons cited in paragraphs 1.5.1 and 1.5.2, a high duty of care is imposed on 
operators. With this duty of care required, the next question is with what degree of scrutiny must 
operators apply constructive knowledge principles in order to become aware of (undeclared) dangerous 
goods? In the United States, courts have held that the duty of care does not exceed that of a “reasonable 
man” of “ordinary prudence under the circumstances”. The “reasonable person’s” ability to detect 
undeclared shipments is not that of a dangerous goods expert, but is instead the perspective of a 
reasonable employee whose training is in compliance with Part 1;4 of the Technical Instructions. For 
purposes of enforcement, constructive knowledge is the same as having had actual knowledge of an 
undeclared or misdeclared shipment. That is, a hazardous communication was made to the operator, who 
improperly accepted (and potentially transported) the shipment. 

1.7 What a “reasonable man” with “ordinary prudence under the circumstances” would do is 
always question of fact, likely to require adjudication in enforcement actions. Clearly a marking of 
“gasoline” or “flammable when wet” on a shipment would cause a reasonable man with training in the 
recognition of undeclared dangerous goods to have constructive knowledge that dangerous goods may be 
present. Items listed in Part 7; 6 (Provisions to Aid Recognition of Undeclared Dangerous Goods) may 
also contribute to constructive knowledge. Generally, constructive knowledge can be derived from one 
(or a combination) of the following indicia visible upon acceptance: Transport documentation, markings, 
labels, placards, packagings (including outside containers and overpacks), and the condition of such 
packagings. As required in Part 7;1.1.2, operators should “seek confirmation from shippers about the 
contents of any item of cargo where there are suspicions that it may contain dangerous goods”. 

1.8 When a State certificates an air carrier to operate, the operator accepts responsibility to 
operate not only safely, but in highest degree of care. This degree of care triggers civil aviation 
administration (CAA) requirements to employ constructive knowledge principles when accepting any 
shipment. That is, an air carrier is as responsible for accepting and transporting dangerous goods when 
formally declared (actual knowledge) as they are when they a reasonable person trained according to 
Part 1;4 of the Technical Instructions “should have known” or “had reason to know” of a dangerous 
goods shipment. 

1.9 Proposals such as those made at DGP-WG/11 (DGP/23-WP/3 paragraphs 3.2.6 and 
3.2.43) also warrant discussion by DGP in terms of the implications for State enforcement. As evident in 
paragraph 2, this paper proposes no new language. Therefore, even if States were not to subscribe to 
constructive knowledge principles, the regulatory standards already in Annex 18 would permit other 
States to hold operators up to this threshold of safety and bring enforcement actions accordingly. In the 
United States, constructive knowledge is a legal doctrine. By amending the Technical Instructions to 
encompass more than Standards and Recommended Practices, these proposals would encroach upon each 
State’s enforcement prerogative, a prerogative Annex 18 clearly reserves for each State. To retain their 
enforcement prerogatives, States would be required to file variations, resulting in an even greater burden 
for operators to navigate between States acceding to these proposals and those seeking to maintain the 
current language in the Technical Instructions as a regulatory standard. 

 
— — — — — — — — 
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APÉNDICE A 
 

PROPUESTA DE REVISIÓN DE LAS ENMIENDAS CONVENIDAS EN LA DGP-WG/11 
 

Parte 7 
OBLIGACIONES DEL EXPLOTADOR 

. . .  
Capítulo 1 

 
PROCEDIMIENTOS DE ACEPTACIÓN 

. . .  
1.3    VERIFICACIÓN DE ACEPTACIÓN 

 
 1.3.1    Ningún explotador debe aceptar para el transporte a bordo de una aeronave un bulto o sobre-embalaje que 
contenga mercancías peligrosas ni un contenedor de carga aérea que contenga material radiactivo ni un dispositivo de 
carga unitarizada ni otro tipo de paleta que contenga mercancías peligrosas según se describe en 1.4, a menos que haya 
verificado, mediante una lista de verificación, que: 
. . .  

Eliminar “[cuando está visible]” [propuesta de DGP-WG/11 (véase DGP/23-WP/3, párrafo 3.2.43)]: 
 
 g) el embalaje exterior de un bulto combinado o del embalaje único está permitido en la instrucción de embalaje 

pertinente, y [cuando está visible] es del tipo declarado en el respectivo documento de transporte de mercancías 
peligrosas y está permitido en la instrucción de embalaje pertinente;  

. . . 
Parte 1 

 
GENERALIDADES 

. . .  
Capítulo 3 

 
INFORMACIÓN GENERAL 

 
3.1 DEFINICIONES 

Eliminar las definiciones de mercancías peligrosas mal declaradas y no declaradas (propuestas en 
la DGP-WG/11) (véase DGP/23-WP/3, párrafo 3.2.6): 

 
Mercancías peligrosas mal declaradas. Mercancías peligrosas presentadas para el transporte por vía aérea: 
 
 a) cuya descripción en el documento de transporte de mercancías peligrosas es incorrecta y que si fuera correcta, no 

se habrían aceptado para el transporte; o 
 
 b) respecto de las cuales se establece, después de la verificación de aceptación requerida en 7;1.3, que no cumplen 

con las Instrucciones Técnicas. 
 
[Nota.— No es requiere notificar los casos en que no se cumple con las Instrucciones Técnicas que se establezcan al 
realizar la verificación de aceptación, aunque el explotador puede decidir hacerlo si se detecta un problema de importancia 
(p.ej., cuando se detecta utilización incorrecta de embalajes)] 
 
Mercancías peligrosas no declaradas. Mercancías peligrosas que se presentan para su transporte por vía aérea sin un 

documento de transporte de mercancías peligrosas, ni información aplicable al envío proporcionada en formato 
electrónico, ni otro tipo de documentación, cuando se permiten alternativas.  

 
 

— FIN — 




