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INTERNATIONAL CONFERENCE ON AIR LAW

(Beijing, 30 August — 10 September 2010)

ESSENTIAL CORRECTIONS AND ADDITIONS TO THE DRAFT TEXTS
PREPARED BY THE LEGAL COMMITTEE

(Presented by Saudi Arabia)

EXECUTIVE SUMMARY

After consideration of the ICAO Letter No. LM 1/16.1-10/10 dated 5 February 2010, concerning
the Diplomatic Conference to be held in China to adopt the texts of the Protocols of Amendment
to the Montreal Convention 1971 and the Hague Convention 1970, and after consideration of the
summary of discussions of the ICAO Council, included in the above-mentioned letter, which
contained the remarks by the Representatives of Member States of the Council on content and
drafting, including the intervention by the representative of the Kingdom of Saudi Arabia (KSA)
in which he emphasized the need for consistency of the Arabic version of the draft texts with the
texts in other languages so as to avoid any misinterpretation.

The KSA has studied the texts translated into Arabic from English, and we have found that the
Arabic translation of the consolidated texts of the Protocols of Amendment is not in conformity
with the Arabic texts of previous international conventions and treaties, although the equivalent
English texts are literally taken from some of these conventions, which will undoubtedly lead to
their misinterpretation when judgment of the clauses of the Conventions is sought at
international fora. we have found that it is urgently necessary to correct these texts in the Arabic
version, to add some phrases and paragraphs to the texts concerning the clause of exclusion of
military activities from the scope of application of these Conventions and the definition of the
State’s military forces. The Appendix to this paper contains the amended and added texts.

Action required:

a) The Diplomatic Conference shall adopt the Arabic text presented by the Kingdom of Saudi
Arabia instead of the translation presented by the ICAO; and

b) The Diplomatic Conference shall approve the amendments introduced by the Kingdom of
Saudi Arabia into the clauses set out in the text and shall adopt them as an essential part of
the Conventions.
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1. INTRODUCTION

1.1 The Legal Committee of the Council of the ICAO held its 34™ session in
Montreal, Canada, from 9 to 17 September 2009, to consider the proposed amendments to the
Hague Convention for the Suppression of Unlawful Seizure of Aircraft, 1970, and the
Montreal Convention for the Suppression of Unlawful Acts against the Safety of Civil Aviation,
1971. At that time, the Secretariat presented to the meeting draft protocols to amend the
Conventions. Thereafter, the KSA received from the ICAO a letter No. LM 1/16.1-10/10 dated
5 February 2010, concerning invitation to attend the Diplomatic Conference to be held from
30/8/2010 to 10/9/2010 to adopt the protocols relating to amendment of the Conventions.

1.2 On perusal of the texts of the protocols contained in DCAS Doc No. 3 dated
2/2/2010 we found that the English texts had been literally taken from previous international
conventions. Nevertheless, their Arabic translations had not all been taken from those
conventions, which means that they had been retranslated. This led to difference in sense and
intent of those texts, which means that they can be misinterpreted when their judgment is sought
at international fora.

1.3 The KSA is also of the view that some essential amendments have to be inserted
into the content of the Conventions so as to facilitate acceptance of the draft amendments by the
international community. The Conventions enjoy the international support required for their
implementation. You will find these amendments proposed by the Kingdom in the following
paragraphs.

2. DISCUSSION

2.1 There are many essential points which the KSA considers gave rise to widespread
debate and discussion at the international level and failure to reach an international consensus on
them. This appeared clearly in previous meetings to discuss the Conventions. The following is
the opinion of the KSA on those points:

2.1.1 Criminalization of transport of nuclear, biological and chemical materials

a) The KSA thinks that this text is taken from the SUA protocol which amends
the Convention for the Suppression of Unlawful Acts Against Maritime
Navigation. This protocol did not obtain the support of a large number of
States out of 154 States Parties to the Convention. Many States mad
reservations on criminalization of the transport of these materials,
consequently the text lacks the international endorsement and support required
to insert it into the texts of the Montreal Convention.

b) There is no connection between the criminalization of transport of the said
materials and the safety of civil aviation which is part of the title of the
Montreal Convention, as concerns relating to maritime transport of those
materials do not necessarily apply to their transport by air, consequently
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concerns are irrational here. Thus it is improper to criminalize mere transport
of the said materials as provided for by the first version of Article 11 (i) as
absolute criminalization of mere transport of those materials restricts the
rights of the States Signatories to the Convention on the Non-proliferation of
Nuclear Weapons by offering the guarantees imposed by the TAEA, while
States non-Signatories to that Convention will not be subject to those
restrictions.

Should transport of the said materials be criminalized if there is knowledge or
intention that they will be used to commit or to threaten to commit unlawful
acts (as provided for in the second version of the shaded Article 11 (i).)

2.1.2 The military exception clause

a)

b)

The draft amendments to the Conventions contained a clause in Article 4 bis 2
granting exception from application of the Conventions to the military
activities of the armed forces during armed conflicts and to the armed forces
of a State when those forces exercise their official duties (Arabic translation
not accurate). The KSA thinks that generalizing the exception here is not the
right decision, as exception from application should not be implemented save
in case of formal declaration of war by a State against another, as formal
declaration of war brings the conflict into the ambit of other international
treaties and conventions (such as the Geneva Convention). But in case there
is not formal declaration of war the conflict does not enter into the ambit of
those treaties. If the Montreal and the Hague Conventions are not applied to it
— when that armed conflict damages civil aviation installations and facilities —
the party which is the aggressor becomes free and not subject to any
international accountability because no convention or treaty applies to it.

This amendment shall apply to the same texts contained in Article 3 bis 2 of
the amendment to the Hague Convention.

2.1.3 Articles 7 and 8 of the Montreal and the Hague Conventions

a)

The word “d—=5” and the word “ Ja ,” should be changed to “al.” and

“aluy” 50 as to realize conformity between the Arabic and the English texts.
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2.14 The phrases “ il gabaid¥) by’ and “ Jladl jalaidy) sual?” should be

replaced by the phrase “4ilzdll 43 4l 4.4 because this is what is used in the Arabic texts of
other international conventions.

2.1.5 Attached to this paper is a correction of the translated Arabic texts which is the
correction taken from the international conventions from which the English texts had been taken.
They are more accurate and correct than the texts developed by the ICAO.

2.1.6 Ultimately, the KSA thinks that the Conventions must be amended and that
developments at the international level make this amendment indispensable. The KSA also
believes that reaching consensus on these amendments is of the utmost importance to provide
support and endorsement for these Conventions. Accordingly, it is not impossible to arrive at this
consensus but it can be achieved if all parties bear in mind the general interest of international
civil aviation. The KSA hopes that an agreement is reached on the points of difference in a
manner satisfactory to all parties.

3. ACTION BY THE DIPLOMATIC CONFERENCE

3.1 That the Diplomatic Conference shall adopt the Arabic Text presented instead of
the translation presented by the ICAO.

3.2 That the Diplomatic Conference shall approve the amendments to the clauses
indicated in the text and adopt them as an essential part of the Conventions.
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ATTACHMENT

CORRECTION OF THE TEXTS OF THE PROTOCOL OF
AMENDMENT TO THE MONTREAL CONVENTION

1.  Page 2 of the Arabic version:
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2. Page 3 of the Arabic version:
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3. Page 4 of the Arabic version:
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(This text is taken literally from the Treaty on the Prohibition of the Development and Use of
Chemical Weapons and which is the more correct text).
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(This text is taken literally from the International Convention on the Suppression of Acts of
Nuclear Terrorism and which is the more correct text).
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(These texts are taken literally form the Convention on the Prohibition of the Development and
Use of Biological Weapons and which are the more correctly drafted)

4. Page 6 of the Arabic version:
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(This text above is taken literally from the International Convention on the Suppression of Acts of

Nuclear Terrrorism and which is the more correct text) and the phrase (—_al (Sle) s ) (in case
of declaration of war) is an amendment that the Arab States can request its addition to the text.

(The following text from the International Convention on the Suppression of Acts of Nuclear
Terrorism can be added in English and Arabic to define military forces of a State:

{“Military forces of a State” means the armed forces of a State which are organized, trained and
equipped under its internal law for the primary purpose of national defence or security and persons
acting in support of those armed forces who are under their formal command, control and
responsibility}.
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(This text is taken literally from the International Convention on the Suppression of Acts of
Nuclear Terrorism, and which is the more correct text).
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(This text is taken literally from the International Convention on the Suppression of Acts of
Nuclear Terrorism, and which is the more correct text).
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(This text is to replace that one in the text of the Protocol presented by the ICAO because this
text is taken literally from the International Convention on the Suppression of Acts of Nuclear
Terrorism, and which is the more correct text).
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(This text is to replace that one in the text of the Protocol presented by the ICAO because this
text is taken literally from the International Convention on the Suppression of Acts of Nuclear
Terrorism, and which is the more correct text).
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CORRECTIONS OF THE TEXT OF THE PROTOCOL OF AMENDMENT
TO THE HAGUE CONVENTION, PRESENTED BY THE ICAO

Page 2 of the Arabic text presented by the ICAO:

S sala

a) There is no strike out in the English text of the word “mentioned” nor addition of the phrase
“set forth”.
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Page 3 of the Arabic version presented by the [CAO
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(This text above is taken literally from the International Convention on the Suppression of Acts of
Nuclear Terrrorism and which is the more correct text) and the phrase (— sl (Slel s 3) (in case
of declaration of war) is an amendment that the Arab States can request its addition to the text.
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(The following text from the International Convention on the Suppression of Acts of Nuclear
Terrorism can be added in English and Arabic to define military forces of a State:

{“Military forces of a State” means the armed forces of a State which are organized, trained and

equipped under its internal law for the primary purpose of national defence or security and persons

acting in support of those armed forces who are under their formal command, control and

responsibility}.
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(This text is taken literally from the International Convention on the Suppression of Acts of
Nuclear Terrorism, and which is the more correct text)

Page 4 of the Arabic version of the text presented by the ICAO

o ) ol

tlavic Jadl) 138 (pe Ao ool (e Aloadll W 5 s of ol A pll Liad g

gl Al shal ga aa] i Ay jal) S 3 (0

(The phrases ( Juadll jabaidy) wald) in the versions of the Protocols presented by the ICAO must

be replaced by the phrases (4fladl 4¥ ) 4.@) because this is the expression used in other
international conventions.

Page 5 of the Arabic version of the text presented by the ICAO
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(This text is taken literally from the International Convention on the Suppression of Acts of
Nuclear Terrorism, and which is the more correct text)

Page 6 of the Arabic version of the text presented by the ICAO
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(This text is to replace that one in the text of the Protocol presented by the ICAO because this
text is taken literally from the International Convention on the Suppression of Acts of Nuclear
Terrorism, and which is the more correct text).
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(This text is to replace that one in the text of the Protocol presented by the ICAO because this
text is taken literally from the International Convention on the Suppression of Acts of Nuclear
Terrorism, and which is the more correct text).
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5. Page 8 of the Arabic version
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(The phrases (JSbadll (alaiay) ) in the versions of the Protocols presented by the ICAO shall
be replaced by the phrases (4iladl 4 4l 44@) because this is the wording used in the other

international conventions.

— END —



